Unfair Dismissal- Lawlive November Newsletter

- The thresholds & qualifying periods for unfair dismissal have changed. Previously under Work Choices small business employers were employers with fewer than 100 employees, under the Fair Work Act, this has been changed to redefine Small business employers as employers with less than 15 employees. Employees of associated entities are included; 

- Unfair dismissal claims can be bought up by any employee whose employment has been terminated. For small business employers (those with fewer than 15 employees) the dismissed employee must have been employed for more than 12 months. In all other cases the employee must have been employed for more than six months; 

- High income earners cannot claim unfair dismissal, currently a high income employee is one whose income exceeds $108,000. This figure will be indexed on the 1st July each year. In addition high income employees are also excluded from award coverage;

- New rules also apply to businesses transferring employees as a result of a sale of business. The new employer must inform the employees before the new employment starts, that the period of service with the old employer is not recognised for determining the period of employment with the new employer. If this is not done, the period of employment with the old employer will be carried over, and included in the period of employment with the new employer;

- Small business employers have a defence if they can show that the dismissal was made in accordance to a process that accorded with the new Small Business Fair Dismissal Code (see http://www.fairwork.gov.au/Termination-of-empl oyment/Pages/Small-Business-Fair-Dismissal-code.aspx ). We recommend you familiarise yourself with this code and the associated checklist;

- Where an employee has been dismissed for genuine "operational reasons" as defined under Section 643(9) of the Fair Work Act 2009, they will not be able to bring an unfair dismissal claim against the employer. It will not be deemed as a genuine redundancy however if the dismissed employee could have been relocated in the employer's business or the business of an associated entity;

- Serious misconduct remains a defence to unfair dismissal. Serious misconduct is defined as "wilful or deliberate behaviour that is inconsistent with continuing employment" and conduct which "causes serious and immanent risk to the health or safety of a person or the reputation, viability or profitability of the employer's business" under Regulation 107 of the Fair Work Regulations 2009;

- Fair Work Australia ("FWA") is responsible for deciding unfair dismissal claims. In order for the dismissed employee's claim to be successful, FWA must find that the dismissal of the person was harsh, unreasonable or unjust. The person facing dismissal must be allowed to have a support person present to assist at any discussions in relation to the dismissal;

- Any unfair dismissal claims must be bought within seven days of termination of the employment. FWA may extend this time if satisfied there are exceptional circumstances, taking into account: the reasons for the delay; any action taken by the employee to dispute his or her termination; prejudice to the employer; the merits of the claim; and fairness between the person and other persons in similar positions;

- Unlawful dismissal claims can be bought within sixty days of termination (see Section 371 of the Fair Work Act)

- All unfair dismissal claims are controlled and conducted by FWA. This involves a hearing to determine the contested facts. Under Section 596 of the Fair Work Act a person may be legally represented, but only with leave of FWA.

- It will be of fundamental importance for all employers to have a process that is strictly followed at all times for employee termination. Every dismissal should be documented in a way that identifies and records all the surrounding circumstances and also should record and ensure that the dismissal process is conducted properly.

